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Attorney General
State of Idaho
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MICHAEL KENNEDA aka DAVID MICHAEL )
KENNEDA,
)
)
Defendant-Appellant.
)
)

NO. 43785
Canyon County Case No.
CR-2008-19956

RESPONDENT'S BRIEF

Issue
Has Kenneda failed to establish that the district court abused its discretion by
denying his Rule 35 motion for a reduction of his unified sentence of seven years, with
two years fixed, imposed following his guilty plea to burglary?

Kenneda Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Kenneda pled guilty to burglary and the district court withheld judgment and
placed Kenneda on supervised probation for three years.

(R., pp.52-57.)

After

Kenneda violated his probation, the district court revoked the withheld judgment,
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imposed a unified sentence of seven years, with two years fixed, and reinstated
Kenneda on probation for four years. (R., pp.85-87.) Kenneda subsequently violated
his probation a second time, and the district court revoked his probation, ordered the
underlying sentence executed, and retained jurisdiction. (R., pp.114-16.) Following the
period of retained jurisdiction, the district court once more suspended Kenneda’s
sentence and placed him on supervised probation for four years. (R., pp.124-26.) After
Kenneda violated his probation a third time, the district court revoked his probation and
ordered the underlying sentence executed. (R., pp.154-55.) Kenneda filed a timely
Rule 35 motion for a reduction of sentence, which the district court denied. (R., pp.15658, 171-78.) Kenneda filed a notice of appeal timely only from the district court’s order
denying his Rule 35 motion. (R., pp.179-82.)
Kenneda asserts that the district court abused its discretion by denying his Rule
35 motion for a reduction of sentence because he “paid off all his restitution, fines, and
fees.”

(Appellant’s brief, pp.4-6.)

Kenneda has failed to establish an abuse of

discretion.
If a sentence is within applicable statutory limits, a motion for reduction of
sentence under Rule 35 is a plea for leniency, and this court reviews the denial of the
motion for an abuse of discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d
838, 840 (2007). To prevail on appeal, Kenneda must “show that the sentence is
excessive in light of new or additional information subsequently provided to the district
court in support of the Rule 35 motion.” Id. Kenneda has failed to satisfy his burden.
In its order denying Kenneda’s Rule 35 motion for a reduction of sentence, the
district court articulated the correct legal standards applicable to its decision and also
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set forth in detail its reasons for denying Kenneda’s Rule 35 motion. (R., pp.171-78.)
The state submits that Kenneda has failed to establish an abuse of discretion, for
reasons more fully set forth in the district court’s Order Denying Motion for Reduction of
Sentence Pursuant to I.C.R. 35, which the state adopts as its argument on appeal.
(Appendix A.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order
denying Kenneda’s Rule 35 motion for a reduction of sentence.

DATED this 11th day of May, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 11th day of May, 2016, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ELIZABETH ANN ALLRED
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

•

~ie

0P.M,

NOV O3 2015
CANYON COUNTY CLERK
S ALSUP, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

STATE OF IDAHO,
Plaintiff,

)
)
)
)

CR-2008-19956-C

)

ORDER DENYING MOTION FOR
REDUCTION OF SENTENCE
PURSUANT TO I.C.R. 35

)

-vs-

)
)

MICHAEL KENNADA,

)
)

Defendant.

)

Michael Kcnnada was charecd with, and pied guilty to burglary in 2008. On January 20,
2009, the court Withheld Judgment with terms of probation for a period of three years. As

a

result of three separate and subsequent probation violations, the court revoked probation and
imposed the underlying sentence on July 14, 2015. On July 23, 2015 the Defendant filed a
motion pursuant to I.C.R. 35 asking the court for a reduction of the sentence imposed as a result
of his most recent of his probation violations. For the reasons set forth below, the court denies

the Defendan t's motion.

Procedural History
The facts stated below are derived from the record in the above mentioned case,
including the presentence investigation report. On November 24, 2008, the Defendant Kennada
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pied guilty to one count of nurelary, a violation of Idaho Code § 18-140. On January 20, 2009
the court withheld judgment for that offense and placed the Defendant on probation for a period
of three years.
Tbe Defendant's First Probation Violation

On November 9, 2010, the state filed a petition alleging the Defendant had violated his
terms of probation. On March 2, 2011, the Defendant admitted to a probation violation for use
of a controlled substance (marijuana). The court dispositioned the matter on April 5, 2011 by
revoking the withheld judgement and imposing conviction with a sentence of two years fixed
followed by five years indetern1inate for a total unified term of seven years.

The c.ourt

suspended the balance of that sentence for a period of four years, during which time Defendant
was to l>e placed on probation once again.
Defendant's Second Probation Violation

October 9, 2011, the state filed second petition for probation violation, this time alleging,

inter alia, continued use of marijuana, continued failure to make court ordered payments, and
pending outstanding warrants for Failure to Appear, Driving Under the Influence and Driving
Without Privileges. A warrant was issued for Defendant's arrest nnd Defendant was taken into
custody on or about January 26, 2012. Defendant was arraigned on this probation violation on
February 3, 2012, where he again entered a denial of the alleged violations. Defendant a<lmitte<l
several of the alleged violations at an evidentiary hearing on the probation violation that was
held on April 2, 2012.
On May 14, 2012 this court hcl<l a second probation violation disposition hearing. After
hearing arguments and reviewing the relevant sentencing criteria, the court revoked Defendant's
probation, imposed the underlying sentence and retained jurisdiction for a period of up to 365
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•
days. The court recommended that Defendant participate in the Correctional Alternative
Placement Program (CAPP). An amended judgment and commitment consistent with those
terms was entered on May 17, 2012.
On September 5, 2012 this court held a review hearing wherein it again suspended the
balance of the Dcfondant's sentence and placed him back

011

probation for a period of 4 years.

All terms and conditions of Defendant's previous probation were re-imposed. /\n amended

Judgment and Commitment consistent with those terms was entered on September 18, 2012.
Defendant's Third Probation Violation

On January 9, 2014, the state filed a third probation violation petition in this case alleging
the Defendant had committed additional probation violations. Defendant was alleged to have
continued his marijuana usage, and to have changed his residence without pennission in
violation of terms of his probation (absconded). A worront for Defendant' s orrcst wos issued on

January 15, 2014. The Defendant was no located and arrested until May 15, 2015. At the June
17, 2015 evidentiary hearing the Defendant admitted that he had violated the tem1s of his
probation by making an unauthorized change of residence. The state withdrew its allegations
concerning Defendant's continued marijuana use.
At tht: July 14, 2015 disposition hearing, the 1.:ourl revoked Defendant's probation,
imposed the previously suspended sentence of two years fixed followed by five years
indeterminate and gave the Defendant credit for any time that he had served. The court entered
an am~ndt:d judgmt:nt and commitment consistent with those terms 011 July 17, 2015.
Defendant's I.C.R. 3S Motion

Less than a week later, on July 23, 2015 Defendant moved pursuant to l.C.R. 35 for
leniency and a reduction of his sentence. In support of that motion, Defendant argues that he has
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•
been honest and has admitted past violations, has successfully completed the CAPP program, has
paid his court ordered fees, and has largely stayed out of trouble. Defendant asked the court to
reduce his fixed sentence from two years to one year, and his indeterminate sentence from five
years to two years. The state filed an objection on July 28, 2015 . This court held a hearing on
the motion on Septernhcr \ 2015. The Oefendant appeared personally and was represented hy
Randy Smith of the Canyon County Public Defender's Office. The state was represented by
Dallin Creswell. After hearing arguments and a statement from Defendant, the court took the
matter under advisement.
Analysis
I.C.R. 35 provides that a court may correct an illegal sentence at any time and reduce a

sentence within one hundred-twenty (120) days after the filing of a judgment of conviction or
after the court issues the order releasing retained jurisdiction. The rule also provides that the

court may reduce a sentence upon revocation of probation or upon a motion made within
fourteen ( 14) days of the filing of the ordt:r revoking probation. Tht: court finds that Defendant's
motion was timely filed.

A motion under LC.R. 35 places upon the movant the burden of showing lhat lhe original
sentence was unduly severe or illegal. !.C.R. 35; Stare v. Martinez, I I 3 Idaho 535, 536. 746 P.2d
994, 995 (Idaho l 987).

Though a motion to modify o sentence "shall be considered and

determined by the coun without the admission of additional testimony and without oral
argument, unless otherwise ordered by the court in its discretion [,]" !.C.R. 35, in bringing an
I.C.R. 35 motion, a defendant may, and ordinarily must present new information about himself
or herself or the circumstances confronting the defendant. State v. Torres, 107 Idaho 895, 898,
693 P.2d 1097, 1100 (Idaho Ct. App. 1984); see also Stare v. Marsh, 153 Idaho 360. 367, 283 P.
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helieved that the sentence imposed was the proper one in light of the sentencing factors set forth
in Idaho legal authority. Specifically, at the time of sentencing, the court considered Defendant's
admitted, repeated failures to comply with the terms of his probation, as well as other factors that
this court determined warrnnte<l the imposition of the previously suspended sentence.
Defendant argues, in essence, that he has complied with the majority of the terms of his
probation, has admitted certain probation violations he committed, has completed a CAPP
retained jurisdiction and that these factors warrant a reduction of his sentence.

The state

responds - con-ectly -- that this information was before the court when it sentenced Defendant
for committing his third probation violation.

Without more shown, Defendnnt ha.~ merely

repackaged facts and arguments presented in opposition to the imposition of the underlying
sentence. This isn't enough lo relieve the Defendant from the burden of showing that the
original sentence was unduly severe or illegal. See Martinez,

11 3

Idaho at 536, 746 P.2d nt 995;

see also State v. Shumway, 144 Idaho 580, 583, l 65 P. 3d 294, 297 (Idaho Ct App. 2007)

("[O]ur Supreme Court has held that a defendant presenting n Ruic 35 motion mu~t submit new
or additional information in support of the motion[.]") (citing State v. Huffman, 144 Idaho 201,
203, 159 P. 3d 838, 840 (Idaho 2007)); Marsh, 153 Idaho at 367,283 P. 3d at 114.
Defendant also notes that he has made all court ordered payments in this matter.
However, Defendant's payment of those obligations is insignificant in light of his other repeated
probation violations. Sec Marsh, 153 Idaho at 367, 21B P. 1d at I 14; Martinez, 1D Idaho at 536,
746 P.2d at 995. The Defendant had been afforded the opportunity of a Withhekl .Judgment, a
retained jurisdiction aml community supervision. He repeatedly violated his oppo1iunitics to be
on probation. He has demonstrated that he is not amenable to community supervision having
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CERTIFICATE OF SERVICE
The undersigned certifies that on~ Oct6~£~o IS s/he served a true and correct copy of the
original of the forgoing ORDER on the following individuals in the manner dcscrihcd:
•

Upon the Canyon County Prosecuting Attorney;

•

Upon the Canyon County Public Defender;

•

Upon Idaho Department of r:orrcctions, Records Dept. 1299 N. Orchard Stn:.;::t, Si.;ite
110. Roise, ldnho 83706-2266

when s/he placed the same into the latter's respective "pick up" box at the Canyon County
Clerk's office, Canyon County Courthouse, Caldwell, Idaho, or when s/he deposited the same in
U.S. Mail.

CIIRIS YAMAMOTO, Clerk of the Court

By:

~

( } - - - - - · -- -- -··· -·

-'t-~ck:rk of the Court
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